WILLS AND ESTATES OUTLINE

Community Property:

· Preliminary question in all community property states before you can identify intestate succession

· Both spouses own ½ immediately

· Texas community property rules different from all other community property states

· Originalist states – LA, TX, NM, CA, NE, ID, WA – based on civil law

· In 1980’s WI added through “Uniform Marital Property Act”

· In 1990’s AK added – citizens can opt into a community property arrangement

· Separate Property includes (FAM §3.001):

· Premarital property

· Gift, devise (testate), descent (intestate)

· Recovery for personal injury, except recovery for loss of earning capacity (which is substitute for wages which are community property) – up til end of marriage

· FAM §3.002 – Community Property

· “Inception of Title” rule underlies all this

· What it starts out as it continues as

· Appreciation and proceeds from separate property are also separate property

· Dividends/income from separate property is community property (only in TX, LA, ID)

· Texas Trust Code regulates this income/gain divide

· Exceptions in Texas:

· Agreement income from separate property is separate property (§16, S15 Constitution)

· Spouse gifts property to other spouse is separate property

· Income from gift is separate property

· Presumption in favor of community property – FAM 3.003
· BOP is clear and convincing evidence to overturn

· Commingling:

· Bank accounts: putting inheritance in joint bank accounts

· Burden on inheritor to prove separate property through tracing

· BUT “community out first” rule in Texas and “lowest intermediate balance” principle apply to limit recovery

· Don’t commingle!!

· Enhancement of separate property using community property funds:

· E.g. mortgage

· Creates right of reimbursement/equitable interest

· How is this valued?  §3.402 FAM in Texas

· Hypothetical:

· W has 80K house

· 75K mortgage

· 15K paid

· 60K remaining (gets married at this point) – house valued at 100K

· 30K remaining on mortgage (divorce happens) – house valued at 200K

· 200K – 100K = 100K “enhanced value” - §3.402b
· But what if value goes down? No enhanced value?

· 100 * §3.402b1 = 30K (paid down by community)/§3.402b2 = 30 + 15 + 5 = 50 (what was paid total)

· 100 * 60% = 60K

· §3.404 – separate property to enhance Community property or other spouse separate property also generates equitable interest

· §3.405 – Use and enjoyment of property creates NO equitable interest and no offsetting benefits

· Community right to reimbursement not impacted by H living in W house

· Exchange for other (electricity, food) living expenses

· Also get right to reimbursement for improvements but not maintenance - §3.402c
· §3.402b1 and b2 include improvements by community property or separate property appropriately but only if also paying mortgage from community property

· enhanced value <> dollars spent on improvements

· Debts/Liabilities:

· Separate property – only owner can incur debts against it - §3.202a
· Community property subject to tortuous liability of either spouse - §3.202b
· Agreements to divide/convert from Community property to Separate property

· Avoids tortuous liability and wages/earnings

Inheritance Generally:

· Probate, personal representative (either executor – testate, or administrator – intestate)

· Statutes of descent/distribution = intestate succession

· Heirs/distributes

· Bequest (personal property), legacy (money), devise (land) – in old English distinctions

· Estate – all things dead person died leaving

· Normally spouse, kids

· Will not know where everything is, but executor must do this or executor is personally liable for not getting all assets into estate

· Executor pays off all debts and is personally liable

· Executor will partition according to will

· Trusts – normally through intent of property owner (v. estate which just appears at death)

· Trustee – pays taxes, does all hard work, caretaker for beneficiaries who get benefits

· Settlor, grantor, creator, trustor, donor = current owner of the property

· Will substitutes are methods to avoid probate – but is probate really that bad?  Its not that bad in Texas but it can be in places like NY, PA, MA, etc.

· Will substitutes include: joint bank accounts, joint tenancy with right of survivorship, life insurance, 401K, trusts.

· All of these pass through contracts with the bank, insurance company, etc without the use of probate

· See Langbein article p. 12

· Education expenses and anuitization of wealth is leaving kids with not much inheritance

Intestate Succession:

Intestacy can happen through:

1) No will

2) Invalid will (but may have earlier valid wills)

3) Valid will didn’t dispose of all property so partially intestate and partially testate

Legislatively imposed will for those who won’t/can’t write their own

Two goals (always conflicting):

1) Simplify administration of properties

a. Social losses with legal battles

b. Determines if need a will by contrast

2) Apply to average taxpayers and execute their “intent”

Hypothetical:

W dies leaving H and S (of both H and W)

Analysis (strong policy to protect children above spouses):

1) Will?

2) Is it valid?

3) All property disposed of?  If no, then:

4) Any separate property? (§38B)

5) Any children?   If yes, then:

a. Children of deceased and surviving spouse?  If yes, then:

i. H gets 1/3 personal property (§38B1)

ii. S gets 1/3 personal property (if child of both)

iii. H gets life estate in 1/3 real estate

iv. S gets remainder

b. If no kids then:

i. H gets all personal property (§38B2)

ii. H gets ½ real estate

iii. ½ real estate goes through regular intestate succession

iv. H only gets 100% if no surviving parents, brothers, sisters, nieces, nephews, etc.

6) Community property?

7) Surviving spouse?  Child?  Whose child is it?

8) If S is child of H and W then:

a. H gets all community property (better than §38)

9) If S is not H child then:

a. H just gets his ½ of community property he already has

b. S gets other ½ of community property

Wendel’s Will – procedural case:

· NY statute – next of kin inherits but most states cut off inheritance to prevent “laughing heir”

· UPC cuts off at issue of grandparents – NY does this now

· Texas has no cut off at all (§38a4), but there are practical considerations of proof – see §7701 of Property Code

· Court interprets NY statute as infinite but once live heir is found, all others go away

· In Texas, descendents can also take per stirpes, so no heirs go away

· Real question in Wendel is who can contest the will

· In Texas, §10, §3R indicate that “any person interested “ has standing to contest

· Should someone always be able to contest a will?  Could it be incontestable?

· If intestate succession is cut off the estate escheats to the state

Potential Pitfalls:

· “To my issue who survive me per capita” – issue is multi-generational and per capita is mono-generational

· Do not use “heir” or “intestate successor” in will because means intestate successors/takers

UPC (only when the middle generation is dead):

1) “By right of representation” = GC1, 2, 3 get 1/3 each

2) “Per stirpes” = GC1 = ½, GC 2, 3 = ¼

With any of the middle generation of children living, “representation” and “per stirpes” are the same.

Qualification for Inheritance:

· Must be living to take

· Uniform Simultaneous Death Act enacted:

· Without evidence of who died first, we’ll say taker died before testator so they don’t inherit

· Disqualifies taker from taking

· Now most places have 120 hour rule (§47)

· Under §47 community property and life insurance policies come under §47b – disregard beneficiary information in this situation

· §47c applies to wills, too – unless will says otherwise (e.g. “to my issue, who survive me…” – this is enough to obliterate the 120 hour rule)

· UPS does not allow obliteration through the above language

· Almost all these rules are default rules

Debts – kids not responsible for parent’s debts (n. 4, p. 66)

Half Bloods (n. 6, p. 73)

· N/A to lineal ancestors/descendents

· W1 dies:

· C1, 2 inherit

· C3, 4 inherit nothing

· H dies:

· All inherit

· W2 dies:

· C3, 4 inherit

· C1, 2 inherit nothing

· Hypothetical: C2 = full blood, C3, 4 = half bloods

· Methods to deal with this situation:

· Treat all equally – UPC and trend

· HB must take ½ as much (FL, VA)

· Cut HB out of will completely unless no FB (MS)

· Source of title rule of property:

· If inherit from W1 ancestors, HB C3, 4 don’t take

· Otherwise C3, 4 share equally

· This is no longer used because hard to determine what source of bonds/securities/stocks are – hard to trace

· Texas adopts #2 through §41b unless no FB

· Texas adopts #4 through §39
· §41c – foreign relatives may inherit from dead Americans

Adopted Children:

· Donnelly:

· Lily dies

· John Jr. dies

· John dies – everything to Lily

· Should have had alternate beneficiary!!

· Court refuses to allow Jean to inherit from grandfather

· UPC overturns this - §2-114 (p. 75)

· Texas:

· §40 – “from or through biological parents” – per stirpes/representation

· §162.017 Family Code – Court can sever

· §162.507
· §161.206 – inheritance is default; disinheritance only happens if judge decides to maintain secrecy

· Potential that adopted kids may get twice as much – oh well

· Dual Inheritance: (n. 2, p. 81)

· Grandparent adopts grandchild – are you entitled to child share? Grandchild share?  Or both?

· UPC says get to take larger share only

· Adoption of Adults: (n. 6, p. 83)

· Why do this?  Just write a will!!

· §162.507 – guarantees adult adoptees to take from natural parents

· §40 commentary p. 65 – they can be included in class gifts

· Do class gifts include adoptees? (n. 7, p. 83)

· §162.017c includes adoptees in Texas (family Code)

· “Stranger to the adoption” rule - §40 commentary

· Largely not followed (and not in Texas)

· BUT “born” in will may exclude adoptees

Non-Marital Children:

· At common law could inherit from no one

· Now can inherit from both but difficulties of proof for paternity

· Texas structure:

· §151.002 – presumption of paternity – most require paternal consent

· Under §42b paternity exists if (any of the following):

· Born under §151.002
· Court adjudicated paternity

· Paternal written acknowledgement

· Paternal statement executed under §162.202
· Does “issue” include illegitimates?

Disqualification:

Breach of Parental Obligations (neglect, abuse) – Texas doesn’t appear to bar this but UPC does

Breach of Marital Obligations (divorce, adultery):

· Texas bars this through §38 – “husband, wife” for intestate succession

· §69 removes ex-spouse from will unless will expressly provides otherwise

· UPC removes step-kids and in-laws for both takers and executors but Texas doesn’t

· Ex-spouses removed from life insurance/pensions but not trust agreements

Homicide:

· Texas deals with convictions through §41d through imposition of constructive trust (equitable remedy despite the law – unjust enrichment theory)

· In re Tarlo:

· Three weaknesses with PA statute:

· “Finally adjudged guilty” – does this only include criminal trials?

· Should also include civil 

· Appears to only include criminal

· UPC §2-803 fixes this

· Texas deals with this through unjust enrichment and may find in civil trial without criminal conviction

· “Murder 1 or 2” only

· Should also include manslaughter

· UPC states “feloniously and intentionally” kills, but “intentionally” creates problems with involuntary manslaughter

· Penalty – can’t take by intestate succession ONLY but can take by will, life insurance, pension, etc.

· UPC disallows joint tenancy, life insurance

· Texas also deals with life insurance (§21.33) and can expand the reading

· NY also has no slayer statute (neither does Texas)

Advancement:

· Old Rule: if heir gets gift, considered “advancement” by transferor on future inheritance and “brought back” into estate only to calculate intestate shares

· Difficult to prove any advancement

· So UPC creates presumption there is no advancement (§2.110)

· §44 in Texas:

· Advancement only exists if:

· Parent notes advancement OR

· Kid acknowledges as advancement

Disclaimers:

· Same as “renunciation”

· Refusal to accept inheritance – Why?

· Don’t want it (rare)

· Creditor problem

· If refuse to inherit, heir doesn’t have to pay creditor

· Through “relation back doctrine”, the property goes back to the estate and then passes to the children (to next heirs in line) as if disclaimant never touched it (or as if disclaimant predeceased decedant)

· This means no gift tax and creditors can’t touch it

· Tax avoidance – this is the big reason

· Make sure you get the timing correct under Federal tax law as well as state law

· Texas statute §37A:

· Anyone can disclaim

· Can disclaim almost anything

· Notarized writing required (most states don’t require notarization

· Within 9 months of date of death or from vesting (e.g. when contingent remainder vests)

· Federal tax law requires 9 months from when “interest in trust created” (§2518) or 9 months after you turn 21

· “Created” = when X set up trust in which you have an interest

· Irrevocable - §37Ad
· Partial disclaimer is ok - §37Ae, f, but only if not accepted (§37g)

· Law of intestate succession applies to all disclaimed property unless will states otherwise

Assignments:

· Could accept and sign over to someone else, but gift tax may apply here

· Instead assign it to someone else through §37B
· Can assign anything including interest in trust

· But may have to pay creditors and gift tax with assignment so may disclaim under §37A
· If you don’t want property but don’t want someone else to get it, you can:

· Make outright gift (but have to pay gift tax and creditors)

· Testator can include different disclaimer provisions (e.g. if wife disclaims , goes into trust FBO wife, she can withdraw, receive distributions) then the ones provided for in §37Ac
· Called disclaimer trusts

· Can actually choose someone else in this circumstance

Protection of the Family:

· To avoid disinheritance of family – takes away some testamentary freedom

· In Texas §45 and §38 somewhat disinherit surviving spouse and §45 can totally disinherit spouse for community property

· Most wills augment spouse’s take

· Several Different Types:

A. Statutory/Family Allowances/Freebies (Texas has all three of these)

1. Homestead Allowance - §270
· Creditors can only recover:

· Mortgage

· Taxes

· Construction costs

· Wife and kids for W life and until kids are 21 can live in the house

· $15K in lieu of homestead right - §273
· Very powerful statute

2. Exempt Property - §271, §§42.001-42.003 Property Code

· §42.002 lists personal property you can’t give away in will – spouse and minor kids get it – can’t devise this stuff

· Up to $60K worth

· If you don’t have §42.002 property can take $5K - §273
3. Family Allowance - §287
· Allowed during probate for one year unless spouse has sufficient separate property for support

B. Dower/Curtesy

1. Dower:

· W gets life estate in 1/3 real property that H was seised in at ANY time during his life

· See §38b1
2. Curtesy:

· H gets life estate in all W real estate

· This only attached if the H produced live issue

3. Bona fide purchasers were also subject to these rights

4. They disappeared because they were too strong spousal protection and don’t really apply with more movable assets

C. Forced/Elective/Statutory/Widow’s/Statutory Spouse’s Share or Dower:

1. Succeeded dower and curtesy

2. Can waive what would have inherited for statutorily determined share

3. Wide state to state variation

4. Typical (older) provision gives 1/3 or ½ of what’s in probate

D. Community Property

1. Probate Estate: what you have when you die and will go through will – does not include life insurance, bank accounts – things that will go through other rules and contracts.  Really only your separate property and ½ community property

2. Move out of probate and into probate alternatives to disinherit

· This eliminates the spousal protection

3. Still debating over effectiveness and improvements

· Possibly redefine “probate estate” to include probate alternatives as basis for elective shar

4. Different methods of dealing with Elective Share:

· FL and CT have no protection – revocable inter vivos trust divests/disinherits your spouse

· NY has not much protection

· TX does not have forced share because has community property so better than forced share. Dower/curtesy

· UdocPRaDA (n. 4, p. 157) – community property retains original character but will never do anything so split property in ½ - no states without community property are going to care that it is community property

5. FAM §7.002
· “Conflicts Community Property” – imported community property; if separate property comes in, it becomes CP for divorce purposes ONLY

· What if one person dies with imported SP (after disinheriting spouse)?  Gets only allowances because no forced share, quasi CP applies only to divorce

· Only way to get property is to divorce

E. Pretermitted Children - Goff:

1. Worried about inadvertent disinheritance (don’t update will)

2. But Goff is not about inadvertent disinheritance

3. MO statute type has no intent requirement

4. MA statute deals with intent which MO statute doesn’t

5. TX statute §67 – MO type statute without intent

6. Also pre-born children v. after-born children debate

· Most now use after-born children and TX does as well

7. UPC addresses both after-born kids and intent

8. What result if statute applies?

· CT – if fail to mention kid, whole will is revoked

· Normally will be treated as having died intestate as to those omitted people – partial revocation

· TX only covers kids, not grandkids (Goff)

· No matter how large lifetime gift it, still doesn’t count as “providing for”

· Inter-vivos trusts should render statute inoperable

9. See §67a1A – 3 assumptions – living kids when will is executed:

· Died intestate

· Spouseless

· Only property is that which doesn’t go to spouse – so if all property goes to spouse, PC takes nothing

10. §67a1B:

· PC gets same as live kids - §67a1Bii – divide by total number of kids?!

· Based on what live kid gets - §67a1Bi
· What if kids get different amounts in will?  How is it divided proportionally?

11. §67a2 – no kids – same result as §67a1A
12. Residuary estates

13. See p. 125 commentary on drafting – omitted spouse statutes (n. 6, p. 171)

· UPC and other states (not in Texas)

· Same questions as with PC

· Only take part of intestate estate not allocated to kids of decedent and earlier spouse

F. Charitable Gift Limitations:

1. Originally two types

· Quantitative (Rothko)

· Timing

2. Not many, if any, are left

Testamentary Capacity (is this just another family protection devise? - §57)

Two tests for lack of Testamentary Capacity:

1. General Insanity (Barnes v. Marshall)

a. Three Requirements:

i. Must know nature and extent of property

ii. Must know the “natural objects of your bounty”

1. Churches, friends are ok

2. Intestate takers

iii. Can you appreciate the disposition you’re making of your property?

b. Same test in Texas - §10, p. 22 commentary
i. Also includes memory and attention to be able to do this (Prather), although lower courts have debated about this

c. Pro-will test

d. Don’t Marshall, Honigman, and Bonjean all pass this test? – Cases don’t track this test

2. Specific Delusion (Honigman)

a. Requirements:

i. Insane delusion

ii. Will produced during/as result of this delusion

b. Easier for ( lawyer to prove

c. Could just be testator is mistaken about something (n. 2, p. 194)

d. Do Bonjean, Honigman, Barnes all pass this too?

e. Sex works to invalidate will; paternity, too – these are dominant in the cases

In general:

· Estate pays litigation costs for (ing will - §243, ( estate would rather settle

· Litigation can cause embarrassment, can discuss all health problems, doctors, psychiatrists (n. 4a, e, p. 187), conduct of cut-off beneficiary (n. 5, p. 188)

· This stuff has nothing to do with the tests (or shouldn’t)

· Should be a testator protection devise – to protect those who shouldn’t make wills, but its not

Undue Influence:

· Want to protect testator under serious coercion – not supposed to protect family

· Delios:

· Three part test: - Texas pretty much the same - §10
· Person who can be influenced? (more easily than normal?)

· Was deception practiced or improper influence exerted? (focus on deception practice) – “cheating”/putting other people in false light

· Submission to over-mastering effect?

· With illicit relationship going on, takes less proof to show undue influence

· Proof of relationship also admissible

· But “spouse” is supposed to influence – this is fine

· Huge impact on gay community – or living together – probably all decided on basis of morality

· Impact of winning – invalidates partially or wholly depending

· Moses – doesn’t appear he acted improperly – no manipulation

· Case wrong on legal grounds – probably decided on morality

· Lesson – don’t write yourself into wills ( disbarment (n. 4a, p. 234)

· Texas §58B – voids will and disbars you UNLESS related to family through §58B(b) – 2nd degree of consanguinity (grandparents, brothers/sisters) but JUST means not automatically void – other sanctions may apply

· Super easy to manipulate and judges can always find for family

· BOP is generally on contestant but §88b tends to transfer BOP to proponent of will in Texas FOR PROBATE

· Only a problem if will contested – have two years post-probate to contest

· This two year provision is very unusual

· Here contestant has BOP

· Most contests disallowed after will admitted to probate

· Haynes – presumption of undue influence must be overcome

· Attorney probably acted badly – COI and knows nothing about estate planning

· Three part test:

· Influenceable?  “commanding presence”

· Deception is practiced

· Submission shown

· Procedural decision – presumption of undue influence increases the BOP on the contestant and shifts BOP to contestants of will because

· Confidential relationship (because they were mother and daughter) and

· Suspicious circumstances

· COI and timing of will change – attorney also disciplined

· Should presumption really focus on parent/child relationship?  Maybe better on attorney/client relationship?

·  BOP also increased because of attorney mis-conduct ( CCE instead of POTE

· In Texas, §10 commentary – confidential relationship is not proof of undue influence and not enough to raise issue of undue influence

· Attorney, clergy, guardians, lover are all potential influencers (n. 4, p. 234)

· Maybe friends; spouses are fine in most cases (n. 4d, p. 234)

In terrorem clauses – beginning to be used more now (see §10, p. 26):

· Testators love these to avoid contests/lawsuits

· Clauses strictly construed ( not an ironclad guarantee and must draft specifically

· Additional exceptions for good faith and probable cause on part of ( - not officially recognized but will probably pick it up (in TX)

· May put it in anyway to deter ( from suing at all

· Allocate assets to provide as difficult a choice for contestant as possible

Fraud – Five part test (n. 1, p. 243) – May succeed where undue influence won’t

1) False representation

2) Knows false **This is critical

3) Intended testator to rely on lie

4) Testator relied on lie

5) Will changed to pervert testator’s intent

If fail to prove #2, could possibly use insane delusion

Latham: 

· (s are not intestate takers (intestate takers have already settled)

· ( undue influence, fraud, slayer statutes not used because would not benefit them as NON-intestate takers

· Instead sue for “constructive trust” – very rare case because neither intestate taker nor beneficiary

Constructive trust law is anti-law in Ascher’s opinion

· See n. 2, p. 245, 2nd paragraph – Pope says constructive trust may also be imposed on NON-wrongdoers (this is in TX)

Mistake:

Snide:

· Traditional remedy is nothing because of formalities logic (§59)

· Because how do we know what they really wanted?

· Slippery slope of reformation principle

· Mutual/mirror wills – 1/testator (normally H/W, to kids)

· Joint will – 1 will for both testators (bad idea)

Formalities: - §59 (basically same as Statute of Frauds from 1676)

Statute of Wills inherently means denying testator’s intent

Three rationales:

1) Ritual function

2) Evidentiary function (“nuncupative” = oral will)

3) Protective function

Burns – under TX, testator may sign earlier and 1 witness may sign first if all signatures are part of the same transaction (§59, p. 109)

Presence Requirements (see n. 5, p. 264):

1. Testator signs in presence of witnesses?  Not in TX

2. Witnesses sign in testator presence?  Yes in TX (2 witnesses)

3. Witnesses sign in presence of each other?  Not in TX 

4. Sign on behalf of client who can’t write in presence of testator?  Yes in TX (§59, p. 108) IF

a. At direction

b. In presence

Choice of law normally dictates valid will in one states is valid in another

Generally 3 witnesses is good

· Surplusage (n. 2, p. 264)

· Publication and request (n. 4, p. 264)

Law of Gifts (property) – intent to make a gift (n. 6, p. 265)

When can we use extrinsic evidence to prove anything?

Substituted judgment – n. 7, p. 265:

· Guardians can make gifts of your property on your behalf

· Not permitted to write will

Weber 

· Should have made forced share election (to preserve it) then sued

· Problem was with presence requirement #2

· This could be same result in TX

· Except see “conscious presence test”, §59, p. 109
“Substantial Compliance Doctrine”

Privity exists in TX but may not for long (see §59, p. 110)

Disqualification of Witnesses - §§61, 62:

· Purging (Watts)

· Three exceptions in TX – see §§61, 62 make it not purging – goes more towards UPC (doesn’t matter who takes under will or who attests)

· How do we define “pecuniary interest”? (n. 1, p. 277)

· Direct personal financial benefit?

· Executors can attest

· Spouses as witnesses (n. 3, p. 278)

· Cover widest possibility of wills statutes in most states because:

· Law may change

· Client may move

· Client may but real property elsewhere (law of wills may apply from other states depending on where property located)

· “Stuff T, round up 3 and lock the door”

· Indicate on time sheet that all statutory formalities were complied with

Self-Proving Affadavits - §59 and n. 1, p. 291, 294

· Testator and witnesses swear to identity with notary public

· Good because under UPC get “conclusive proof” of will (except fraud) complying with statutory formalities

· Under Texas, §59c, just don’t have to have anyone testify at probate and can be contested, revoked, etc., as if were regular will

· Ranney

· Substantial compliance existed

· Just signed the affadavit – no valid will (same result in TX - §59, p. 109)

· Except over-ruled in §59b – just can’t be considered a self-proved will

General Points:

· General (x amount of fungible property) v. Specific bequest (“corvette to x”)

· Residuary estate – normally don’t want to overload pre-residuary estate to maximize residuary estates

· Appoint guardian for minors

· Waive bond (insurance) against misconduct of executor

· Boilerplate clause – grants powers you normally have to ask court for

· Should add clause to allow executor to “deal” with estates (e.g. purchase stuff from estate)

· Universal tax allocation

· Could also make pro rata allocation

· Pretermitted spouse and child

· Normally if will valid in place of domicile or execution its valid elsewhere (n. 5, p. 157)

· Does not exist in TX

· See also n. 4, p. 315 for cf. on holographic wills

Holographic Wills - §60:

· Must be entirely in testator’s handwriting

· “Surplusage” test – will valid if words are not in handwriting if not needed to complete will or affect meaning (n. 1, p. 308)

· Also in TX - §60 commentary, n. 1
· Muder:

· Could not apply surplusage before Muder (see Johnson, n. 1, p. 308)

· Holds we can also look at printed language

· Like Hopson – TX doesn’t allow this (§60 – testamentary intent section)

· Fischer – finality is key in letters (see also n. 2, p. 314)

· Letters to lawyers instructing to prepare will NOT will

Non-Cupative Wills - §§64, 65:

· Almost no one has them and TX shouldn’t either

· §64 – can’t dispose of real property (just personal)

· §65 – must be last illness, at home (or other req.), less than $30 or must have 3 credible witnesses

· Rogatio Testium – called to witness

· §86, n. 4, p. 310 – tapes and videos are not written wills

Power of Attorney:

· Property only – not body

· Ceases instantly at death or incompetence of principal (originally)

· Uniform Durable Power of Attorney Act – TX has adopted this (§§481-484) – no expiration at death or incapacity

· POA does not allow to write will be can make gifts/trusts

Living Wills/HC Power of Attorney - §§166.001 ff., p. 729:

· Problems with Living Wills:

· §166.044, 166.045 – absolves doctors from liability

· Originally couldn’t choose to live - §166.033
· Vagueness, rigidity, time constraints - §166.041
· Only applies if incompetent

· Durable Medical Power of Attorney - §166.164
· But in TX, serious witness requirements - §§166.153, 166.154, 166.003
· Tons of statutory requirements

· Qualifications - §166.153
· Execution and witnesses - §§166.154, 166.003
· Results - §166.158
· Things agent can’t do are same things patient couldn’t do (make doctor decisions)

· Liability - §166.160
· Procedure for those without directive or living will - §166.039
· Living Will is same thing as Advance Directive

· To ensure enactment of directive or living will:

· Tell your family

· Tell you doctor

· Fill out the forms

· Tell your agent (should be #1)

· Paperwork in hospitals

· Only concerns patient decision not doctor decisions

· Only applies if you’re incapacitated

Anatomical Gifts Act (n. 3, p. 300) - §692.003
· Can leave them in your will but DUH

· Put it on an organ donor card

· Must sign and have two witnesses sign

· More rigorous than Wills Act in TX

· Also see Transportation Code §§521.401 and 521.402 (p. 913)

Integration of the Will – put all pieces of paper together

Republication by Codicil – amendment

· Not used except to preserve tax benefits of grandfathered wills – usually would just amend will

· ***Will effective date becomes codicil date

· Codicil must meet all normal will formalities

Facts of Independent Significance - §59, p. 107:

· “Contents of box, drawer, who’s in my employ” have been upheld

Incorporation by Reference - §59, p. 107 (see three requirements)

· Not allowed in all states

· Some states debate if holographic will can revoke written

· In TX holographic will can’t incorporate printed document

Clark – UPC 2-513 – Ascher’s big on this

· Texas doesn’t have this law (probably 50/50 states that do and don’t)

Pour-Over Wills:

Two methods for creating Trusts:

1. Testamentary

2. Inter vivos

Two types of Trusts:

1. Revocable – not a tax event, no gift tax, avoids probate, etc.

2. Irrevocable

· Trust example with income to T, Spouse and Kids with remainder to Grandchildren

· “Pour-over” will means that all you own at death goes into a pre-existing revocable trust (not as common in TX as it is in CA)

· Should do revocable trust and will at same time

· Trusts have almost no statutory formalities

· See §58A (Uniform Testamentary Additions to Trust Act)

Revocation:

· Wiggins

· Don’t execute joint wills

· Because can be whoever survives can’t change will because considered contract

· TX gets rid of this assumption (§59A)

· Giving up right to revoke

· Can waive this right

· Instead of changing joint will, can still use inter vivos trust?  See n. 3, p. 337 – not sure

· No gifts in Wisconsin under Chayka
· Oursler – mutual wills

· Constructive trust refused

· Oral contracts - §59A – estoppel, quantum meruit, constructive trust (see n. 2, p. 343)

· Methods of revocation – see §63 and commentary p. 108; also UPC §2.507:

· By new instrument

· Gilbert

· Partial revocation as to inconsistency only (implicitly – see §63 commentary)

· Integration

· Should just not “revoking” explicitly

· By physical act

· Evidentiary problems

· Harrison

· Either testator must destroy or must be done in testator presence in TX - §63

· Assume testator destroyed with intent to revoke if can’t find it any more and last seen with testator – see §63 commentary

· “Presumption” fairly weak – should be easy to rebut

· What if someone else destroys will without testator direction?  See §63 commentary – “adversely affected”

· Solo practitioners have a problem – firms will continue on so storing wills isn’t a problem – solo practitioners…?

· Mutilation:

· See Eglee – n. 2, p. 352

· No partial revocation by physical act - §63, p. 119

· Duplicate Wills:

· Don’t execute in duplicate ever because of revocation by physical act

· §63, p. 120

· See Tolin – n. 4, p. 353

· Intent to revoke but not original (thinks original)

· NOT revoked

· Must be original (in most states) but then will have constructive trust to execute new will

· Testator destroying will have proof problems

· Someone else destroys = fraud

· Damaged/destroyed inadvertently = no revocation

· Also results in rebuttal of revocation presumption

· Missing wills:

· N. 3, p. 352

· §85

· How to prove missing holographic will

· Revival

· UPC§2-509

· Does not exist in Texas - §63, p. 120

· Have to totally re-execute original will or republication by codicil

· Dependent Relative Revocation

· Not in Texas – no partial revocation in Texas

· Schneider

· No residuary clause = malpractice

· Interlineation – n. 1, p. 359

· “Law of second best”

· Cancellation dependent on change being effective and if not, goes back to original – see n. 4, p. 360

Changed Family Circumstances:

· Clymer

· Pour over into empty revocable trust?  Yes – see §58Aa2

· Marital deduction trust

· Problem determining purpose of trust but if know, can dispose of trust if purposes are impossible

· Non- marital trust

· §69 N/A because pm;y concerning will, but court extends to trust because “will substitute”

· See UPC §2-804 (n.2, p. 370) – nothing like this in Texas

· Remainder to nieces/nephews

· Valid?

· UPC §2-804 does excise all relatives

· Texas doesn’t

Interpretation of Wills:

· How do we apply extrinsic evidence? 

· Extrinsic evidence has no formalities and can’t be admitted for omitted or plain meaning provisions

· Evidence applicable for vagueness and ambiguity

· Mahoney

· Probably hardest to admit in Texas

· See n. 1, p. 373 for additional adherence to formality of extrinsic evidence rule

· Russell

· Extrinsic evidence of dead dog/dead person is admissible but other extrinsic evidence is not

· Have to judge when apply extrinsic evidence and when not 

· Ascher disagrees with Langbein to get rid of four-corner doctrine

· Make sure don’t give too many bequests as to erase residuary

· Ademption (by extinction)

· Only to specific bequests/devises

· What testator intended N/A

· Default rule

· Commentary, p. 330-1

· Nakoneczny

· Facts important

· Don’t use specific bequests as wealth transfer because of ademption

· Use them as linking devices

· Old UPC §2-6087 (1969)

· §2-608b – PoA doesn’t allow PoA to sell property and create ademption for taker

· Texas currently has no ademption exception but may consider them, e.g. §2-608b particularly

· §70A – covers securities

· Whatever extras attach in stock form but not cash dividends (§70A)

· E.g. stock splits, dividends, new shares acquired through companies - §70Aa

· Satisfaction

· Like advancement (intestate) but testate

· §44, p. 73 – no satisfaction statute and doctrine unclear

· Default rule

· See p. 391

· Abatement

· When administrative expenses exceed money

· See p. 92 for abatement priorities

· §322Ba – Texas priorities

· Default rule

· See p. 391

· Exoneration

· With lien on property does devisee:

· Take subject to lien OR

· Does estate pay mortgage?

· Common law: estate pays off

· Also in Texas - §322B, p. 331

· This is bad because have to pay off below market loan with 16% potential interest money

· Write this in will (default rule)

· UPC §2-609 says non-exoneration

· Lapse

· Predeceases testator

· §47c – 120 hour survival requirement

· Default rule

· Anti-lapse statute - §68

· Give to descendents of deceased descendent of testator - §68a

· See p. 394 for scope and operation differences between states

· Void bequest – beneficiary dead before will is written

· Burns

· Ulrikson, n. 2, p. 399

· Cut out several nieces/nephews because parents dead before will written

· Ascher thinks anti-lapse statutes of questionable value

General Examples:

· $10K to friend ( residue

· $10K to brother ( issue who survive 120 hours take

· $10K to brother (no issue) ( residuary

· $10K to brother if survives me ( residuary (with or without issue) - §68e

· ALWAYS say “to x, y, z who survive me”
· Residuary to kids ( 1 predeceases, no issue ( remaining split - §68c

· Residuary to kids ( 1 predeceases with grandkid ( grandkid takes parents’ share - §68a

· Residuary to surviving kids ( 1 predeceases ( remaining split with or without kids

· Residuary to issue who survive per stirpes ( 1 predeceases with GC ( GC take for parent

Transfers to Minors:

· P. 434-5

· Don’t give gifts to minors because can’t contract/give receipt

· Remedy is court-appointed guardian – BAD

· Trust was traditionally guardianship avoidance technique IF you have the money, but expensive

· Uniform Transfers to Minors Act (UTMA) – all states have something like this

· Very successful and simple

· “Poor man’s trust” for kids – Prop §141.010

· Minor holds title but has custodian

· Banks, brokerages

· Irrevocable – Prop §141.012

· Small amounts of income, taxed at kids bracket if under $x and they’re under 14

· See Prop §§141.013, 141.012, 141.015

· Prop §141.015a1 – can use trust for what you’d be required to do – pretty broad authority

· Prop §141.021 – termination

· Age of majority or death

· 21 years – if by gift (Prop §141.005) or will (Prop §141.006)

· True authority for custodianship

· Other age of majority (e.g. 18) – Prop §141.007 – fiduciary may transfer to custodianship

· No real authority for custodianship

· Prop §141.008 – TP payor

TRUSTS
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Notes:

· Declaration of Trust – no transfer of property to trust

· Trust Agreement – transfer in trust – requires transfer

Express Trusts (Intentional)
Trust by Operation of Law

Inter Vivos:
Testamentary
Resulting
Constructive

a) revocable

(Reversion of trust back to 

b) irrevocable

estate because no beneficiary -



 “trust by implication”)

Methods of Creating (p. 466)

1) Transfer in trust – e.g. Butler (not OK)

2) Declaration of trust – e.g. Farkas - OK

Butler v. Farkas – both were revocable, had right to change beneficiaries, receive income, survivorship

· Difference?

· Deed v. trust?

· See example, p. 450

· N. 1, p. 451 – express v. testamentary trust

· Difference between Sherwood and Farkas?

· Sherwood had revocable deed

· See Farkas, pp. 457, 450 for limitations on rights

· See Sherwood, p. 441 for no limitations

· If limited rights, already gave it and will doesn’t control property any more

· Now – extensive powers and no limitations still executes the will

· See Prop §112.033, which agrees

· All 50 states agree

· Farkas is ok

· Sherwood now:

· See n. 2, p. 443

· Correct under traditional legal doctrine

· Cases became scarcer

· In Texas – see §450a3 which seems to ban Sherwood from succeeding (anti-Sherwood)

· Would this optionalize wills if it would succeed?

· Nothing goes through probate and passes through documents only

· UPC and Texas both allow this to happen!!

· Taliaferro – was property ever transferred?

· Prop §112.008c – can be own trustee

· Prop §112.008b – can also be beneficiary

· ( arguments:

· Need a transfer to the trust

· “Insufficient manifestation of donor’s intent to create trust”

· Donor did not agree to accept duties as trustee

· Court says:

· No need to further transfer title – see arguments p. 473

· Intent shown through document – “I intend to create trust”

· Did agree to act as trustee

Express Trusts:

· No oral trusts of land – see n. 2, p. 474 on Statute of Frauds

· Oral trusts of personalty normally ok, but see Prop 112.004

· Real and personal property must be in writing EXCEPT personalty trust under §112.004(1), (2) is valid

· Settlor not trustee and no beneficiary is trustee

· Defective gifts – n. 3, p. 475:

· Pye – defective gift = declaration of trust but Richards overturns and common law now

· Stashes – n. 4, p. 476

· Test for determining

· Separation of benefits/burdens – legal/equitable title – n. 5, p. 476

· If transfer both no longer have trust, just have owner

· “Doctrine of Merger” – trustee FBO trustee as beneficiary

· This is never a trust – can also terminate a valid trust

· Only one trustee with 100% beneficiary

· Manifestation of Intent to Create Trust:

· McKinsey – Precatory words

· Words are precatory only NOT commanding

· Levin

· Trust is create – “desire” = word of command

· Intent is determined from 4 corners of will

· Extrinsic evidence
· “Equitable charge” <> trust

· Not holding in trust but holding title subject to $2400 annual payment

· Trust v. Contract (“Insurance trust”)

· Pierowich:

· Courts sometimes allow invasion of principal (n. 1, p. 487)

· Can’t invade because will be stealing from B to pay A (in multi-beneficiary situation)

· Different beneficiary and remainderman

· Invasion normally only with single beneficiary

· Decided contract not trust

· K test – if meets these two, overrides “in trust”

· No paying all proceeds – just 3.5% (fixed)

· No segregation of assets

· Totten Trusts

· Savings bank trusts, tentative trusts, trust accounts, ~ POD accounts

· Really trust substitutes because *

· E.g. X, trustee for Y (no statutory formalities) – n. 1, p. 492

· * X is owner of everything during lifetime - §438c

· Can change anything at any time, revoke, etc.

· SoW inapplicable to Totten Trusts - §441

· Parallel – POD (X, POD Y0

· Rodgers

· Just have to show manifestation of intent to revoke?

· §§440, 447 – oral and will revocation not possible

· §442 – inadequate assets re: Totten Trusts:

· Estate can go after Totten beneficiary to pay estate debts, lawyer, taxes, family allowances

· Very similar to UPC

· Farmers Loan

· Failed gift <> trust

· Just assign 2.3 million to trust (present assignment)

· Property required – n. 3, p. 496

· Prop §112.005

· Property on testator’s death – expectancy befor edeath

· Life insurance property even if person alive because it’s a contract

· Life Insurance Trust

· Beneficiary is trust

· N. 6, p. 498

· Funded (additional property)

· Unfunded (just life insurance)

· §3.49-3 – Insurance Code

· Property

· Can be unfunded trust

Trust Components:

1. Intent to create

2. Delivery

3. Trust property

4. Beneficiaries

5. Trustee

Alienability of Beneficiary’s Interest:

· Must manifest intent to create inalienability
· Any interest in trust is assignable (with exceptions)

· Trustee can create inalienable trust = “spendthrift trust” – most states permit

· Can be either mandatory, support or discretionary type trust

· Regulated by state statute – n. 7, p. 518 – Prop §112.035

· Two theories:

· American – property rights are absolute

· Not too practical because credit checks don’t show up inter vivos trust and tort claims are different – no decision to make on part of tort recipient

· England – should have to pay bills (protecting creditors)

· Sligh

· Creates exception to inalienability of spendthrift trusts for tort claimaints 

· Ascher REALLY agrees

· Restatement 2nd is neutral on this issue

· Child support is another exception

· This is in the 2nd Restatement

· Also alimony but less widely accepted than child support

· Cutting edge law

· Fam §14.05c: 

· Mandatory payment ( child support forced

· Discretionary trust ( child support from INCOME only

· Schreiber – lawyers’ fees forceable?

· Creates exception in PA

· See 2nd Restatement §157c, p. 512

· Lawyers must preserve or benefit the beneficiary’s interests

· Does not have to be financial benefit

· Restatement 2nd §157a, b, also allow creditors to get to spendthrift trust for necessities (rent, food, etc.)

· Rationale in Schreiber:

· Piercing the trust for benefit is unjust enrichment theory and no benefit creates no unjust enrichment

· Texas case law (Smith) indicates exception

· Governmental Claims

· Restatement 2nd §157d – but preemption covers

· So Restatement 3rd omits (also not a matter of trust law – up to the Feds and the states)

· Voluntary/Involuntary Alienation

· Including one implies including the other – n. 3, p. 518

· Actual distributions become ineffective upon distribution – n. 5, p. 518

· Practical effect of invalid assignment
· If give interest, once given, assignee can keep it – n. 6, p. 518

· Trustee treats as revocable order to pay assignee

Types of Trusts:

· Mandatory income – “trustee pays, at least annually, to x”

· Support trust – “trustee pats to or for support of x as necessary” – not necessarily all income

· Must have ascertainable standard

· Facts and circumstances test as to what equals support

· Other purposes = medical, education needs

· Viewed as inherently spendthrift

· Discretionary trust – “trustee pays to x as trustee determines” – not entitled to ANYTHING

· Beneficiary can’t compel more

· O’Shaughnessy – p. 519

· Issue: does beneficiary in discretionary trust have property rights?

· IRS can lien all property rights – want to get to trust

· Court says beneficiary doesn’t have property or right to property

· Ascher – beneficiary has property interest – p. 521 – has equitable interest and can compel trustee to act properly which = property right

· Ascher – beneficiary has no right to the undistributed proceeds, so IRS could attach the right of the beneficiary to receive those undistributed proceeds

· Beneficial interest = property (but only that exact property can be attached and can’t infringe others’ property)

· Credit company:

· May have more leverage against non-spendthrift and discretionary than against spendthrift

· O’Shaughnessy:

· IRS attaches beneficiary’s interest and hopes trustee distributed generously

· Trustee will stop making distributions

· This will force beneficiary to make peace with IRS to continue distributions

· Can’t keep judicial control out

· Grant of “absolute discretion” is still subject to judicial control to prevent abuse of discretion and bad decisions

· Forfeiture restraints:

· Used in England and states without spendthrift trusts ( if beneficiary does X (assign, etc.) then forfeits trusts or downgrades from mandatory to discretionary

· Self-Settled Trust

· Settlor = Beneficiary (can’t be spendthrift because won’t allow settlor to thwart creditors by shielding)

· Spendthrifts not void but will be ineffective as against settlor’s creditors

· Language will protect additional beneficiaries that are not settlor

· Cohen:

· Self-settled trust won’t be effective to keep welfare

· Fed provide medical assistance for poor – trust to become “poor” so can qualify

· III(1) – self-settled discretionary power but may not make payments if result is to lose welfare – BAD!

· Purpose ( shift cost of aging from family to society – THIS SHOULD NOT WORK

· (3) – discretionary cost but trustee can’t spend for services that government would otherwise pay for – BAD!

· Medicaid Planning – self-settled trust and still recover from welfare

· Usually to shield settlement for disabilities, etc.

· Whatever is left after death goes to Fed – government is remainderman

· 3rd party establishes trust:

· Won’t disqualify beneficiary from welfare

· Can’t create Cohen result

· Alaska and Delaware:

· Competing to have trusts set up there

· Reversed self-settled spendthrift rule – CAN “defraud” some of own creditors

· State Street Bank

· Bank lends money to X, X dies and estate won’t satisfy

· Want to go after revocable inter vivos trusts

· Court says when probate estate is insufficient then may go after revocable inter vivos trusts

· Creditors may reach deceased’s formerly revocable trust (at death becomes irrevocable)

· Creditors could have attached during life (Prop §112.035d) so don’t allow death to get around

· See n. 2 – non probate assets shield from creditors

· Shields new owners from creditors

· Revocable trust – nonprobate asset but may not be shielded from creditors (some nonprobate assets are – see §442 – may go after multi-party bank accounts)

· Life insurance, FED savings bonds go free of debt

Termination of Trusts:

· Pursuant to trust instrument

· E.g. Income to J, remainder to S ( as per instrument, when J dies, trust ends

· Prop §112.052 – termination at event or period of time

· Revocation or revocable trust

· Restatement – default = irrevocable and must state revocable

· Texas is the opposite – default = revocable and must state irrevocable – see Prop §112.051

· Lots of people signing up trusts without much thought – Texas and CA protect the unwary

· Starting to change – presumption becoming revocable

· All trust agreements should designate revocable or irrevocable

· Barnette v. McNulty
· Dacey Trust – how to avoid probate with forms

· B sets up Dacey revocable trust, then divorce wife and makes will that leaves corpus to different person

· Nonprobate transfer – won’t go through will

· Trying to control property not subject to will

· M says B revoked trust when made will

· Court says oral revocation OK (fraud potential?!)

· Oral revocations – generally acceptable

· Real property: trust agreements, file deed putting in trustee’s name (revoke orally and world is mistaken as to owner)

· Fraud problems

· Texas rule prevents this

· Restatement requires “manifest intention to revoke in any way unless instrument mandates specific”

· Document – acts that are conclusive of revocation

· Non-exclusive list that leaves room for other acts

· Texas – Prop §112.051c – set up in written instrument then revocation must be in writing

· Will revoked because inconsistent

· Court says no case law because:

· Will is not effective during lifetime and revocable must be revoked during lifetime

· Depends on terms of revocable trust – if specified then must follow and most don’t contemplate will revocation

· Modification:

· Retain the right to revoke and MAY AMEND

· Don’t have to revoke and set up new (lesser included)

· Ineffective modification:

· Tosh

· Can’t just insert page

· Prevents fraud potential

· Must show definite intent, e.g sign page, etc.

· Document interpretation cases:

· Court – determining without knowing (crap shoot as to who is correct)

· Completion of Purpose:

· Frost v. Newton

· Trust continues during life of H, A, and B, terminating at death of last

· Trustee may terminate earlier if not have sufficient property ($465K) – inapplicable

· Good Clause – it eliminates fees for trust with insufficient funds

· A and B are alive – terminate trust?!

· Dissent:

· Two purposes:

· Income for H (dead so completed)

· Education of A and B’s children (done with school)

· Therefore trust is done!  Purpose is completed regardless of what document says

· Done automatically on completion

· Majority:

· No termination because have to complete as to purpose being only X and Y (may have other non-expressed reasons)

· Especially in light of trust language that terminates at death

· HAPID (?!?) because difficult to know when this time is

· Prop §112.024 – must show all purposes have been fulfilled and that only those purposes exist

· Poorly drafted – termination date totally inconsistent with distribution clause

· Termination by Impossibility or Illegality

· Judge may terminate

· Termination by Consent

· §337 – all beneficiary are adult and competent – may terminate if not frustrating material purpose

· §338 – Settlor and beneficiary may agree

· Since settlor is alive, don’t have to look at material purpose, since can change mind

· Must have consent of all beneficiaries and can’t violate a material purpose (US “Claflin doctrine”):

· Fact that has more than one beneficiary is not material

· Spendthrift trust language is material

· In England, can do anything – testator intent is disregarded

· Claflin doctrine prevents this in the US

· Bayley

· Prop §§123.002, 123.003

· Parens patriae – AG represents all charities so that charities don’t have to litigate

· Charity wins and trust terminated

· Hatch

· Self-settled trust

· Refuses to apply doctrine of worthier title

· Court says “to X and remainder to Y” means exactly that

· Prop §5.042a – also dismisses Rule in Shelley’s Case

· Court says can’t terminate trust because heirs (who are these people!?  They’re determined at death!) have remainder

· Can appoint guardian ad litem, but they’re then arguing for settlor to give all because will get it all when settlor dies

· Power of appointment could take all benefits from remaindermen

· Note 2, p. 559 – NY doesn’t require unborn consent (Restatement 3rd agrees)

Additional Trust Topics:

· Statute of Frauds:

· Prop §112.004 – SoF – no oral trust for personalty

· Fairchild

· Alleging an oral trust of land and not enforceable without writing

· Extrinsic evidence not admitted unless fraud, mistake or accident – also see Restatement 3rd §24(2)a, b

· Fraud, mistake, accident must be in the inducement, not in the refusal to perform
· In US, don’t gut statute as do in the UK (see n. 1, p. 566-7)

· Also confidential relationship exception has more litigation than fraud

· Restatement 3rd §24(3) tries to implement a UK-style rule

· Constructive Trusts

· Most do not arise in wealth transfer

· Sullivan

· Tracing – see n. 2, p. 571 – constructive trust applies if traceable

· Lowest intermediate balance applies here too

· Resulting Trusts

· See pp. 572-3

· Types:

· Private or charitable trust that’s impossible

· Private or charitable trust that’s performed without exhausting property

· “Purchase Money Resulting Trust” – PMRT

· E.g. Payor 


Seller




New Title Holder

· Trust “implied in fact”

· For NTH to hold in trust for P

· Presumption that can be rebutted and NTH holds outright

· Imply gift if NTH is spouse, kid, but can also be rebutted

· Restatement 3rd broadens though – not eliminates

· See §9, pp. 572-3

· The first two really just have reverter to grantor estate

· Indefiniteness

· Morice v. Bishop of Durham
· Thinks making charitable contribution but doesn’t create trust

· Resulting trust FBO her estate implemented

· To survive indefiniteness must:

· Designate beneficiary

· Or approved charity

· Could also just make outright bequest

· Morice is going to vanish

· See Leach, n. 1, p. 576 – why didn’t bishop have power of appointment?

· AG enforces on behalf of charities/education/religion (what about church/state distinction?!)

· Charitable contributions/trusts escape the Rule Against Perpetuities (RAP)

· Texas trying to eliminate RAP for everyone

· Lefkowtiz

· AG argues Cornell either:

· Promised to continue research OR

· By actions showed they would do so

· These promises are enforceable but Court says didn’t promise

· Get all charitable contributions clearly expressed in writing

· E.g. “Gift subject to charitable restriction”

· Examples:

· To A ( outright bequest

· To A but hope will be generous ( outright gift

· To A but direct A to pay $200 to B per month ( outright bequest subject to mandatory charge

· To A, in trust, to pay income to B, remainder to R ( private express trust

· To A in trust to promote research in tort reform ( charitable trust

· To UT for research in tort reform ( gift subject to charitable restriction

· To UT law school

· Cy Pres
· “As near as may be”

· Reform failed trust cy pres
· Evans:

· Apartheid park

· Park became public during years and can’t be private now – end apartheid

· Create resulting trust and park disappeared

· Cy pres could have reformed trust – should it have been applied?

· No – couldn’t have integrated park be the same as an apartheid park

· Only happens to charitable trusts

· If no charitable intent by donor cy pres is not available and have equitable reversion

· Trammel v. Elliot:

· Scholarship fund for white girls and boys only

· Lots of schools, including public = state action

· Court applies cy pres to remove unconstitutional racial distinction (wouldn’t do in Evans)

· Difference is Evans was really racist, and less clear about racism of settlor here

· Court says general intent was kids who needed education is “what instrument cared about most”

· No mention of race distinction 

· Main intent was to benefit children for education

· Since the general intent was education they reform

· Restatement 3rd
· Pushing for Trammel – presumption for cy pres

· No more burden of proof on court to find general intent – now opponent must rebut

· Wilson – sex discrimination

· Court permitting trust to continue is not state action; court refusing to apply cy pres is not unconstitutional (Evans)

· Court allowing discriminatory trusts does not implicate 14th Amendment

· Avoid state action – private control

· Court may “tinker” on the margins to keep state action from being implicated

· Shelley – unconstitutional for the court to enforce discriminatory covenant – BUT had to use state to enforce

· Here private discrimination needs to be allowed

· Permit gifts to church run by certain religion, etc.

· Not unconstitutional for court to eliminate state action to allow continuance of discriminatory trusts – trend

· State action – state can’t do X if discriminates but private organizations sometimes can

· Simmons

· Scholarship to X and Y with Y going under

· X wants cy pres to reform to get Y’s portion

· Both in Iowa and hand picked by testator

· Reversion – draft reversion clause in case becomes impossible

· If fails, comes back to heirs

· Can’t have general intent if have language telling what to do in failure
· Most cases will apply cy pres – presumption for general charitable intent

· Sometimes big trust to reform so can be used for charity (Jackson v. Phillips)

· Will at times strain to find general intent

· Typical Cy Pres Cases:

· See p. 610

· Not discrimination cases as norm

· Insufficient funds, surplus funds, prior accomplishment of charitable purpose, impossibility, or refusal of trustee or 3rd party to cooperate, nonexistence of named charitable corporation or association, unsuitability of premises devised for charitable purposes

· Refusal of trustee to perform is more typical

· Life happens – may be impossible to accomplish purpose

· Draft with forever in mind (what happens when disease is cured?!)

· Draft generally as client will permit

· Longer trusts exists the less likely testator cares who gets (he will be long gone) and more likely to have general trust or intent

· Reallocate to another objective OR create reversion in client

· Honorary Trusts

· Thompson:

· For furthering of fox hinting

· Not private trust because no beneficiary

· Not charitable – usually benefit for animals is OK, but judge doesn’t see this as for benefit of animals

· Court says its ok, but if don’t use for estate’s stated purpose the money comes back as resulting reversion trust to heirs

· Typical:

· Erection of tombs, saying of masses, benefit of specific animals (pets)

· Leave to someone wiling to perform then court will recognize but must be SPECIFIC

· Purpose can’t be capricious, overly general, or go forever (not charitable so implicates RAP)

· UPC recognizes these - §2-907b – real trusts for pets are valid

· Texas says NO – to accomplish in Texas, leave specific bequest of pet to X with general money bequest to care for it

Jurisdiction:

· Probate 

· Where D died, domiciled, where there are assets of the estate or where a wrongful death claim stands

· Even if agree as to domicile could still probate in multiple places

· Multiple probate is BAD

· Texas §103 – allows admission to probate of will that is being probated elsewhere

· Domicile = where brain and butt coincide

· Need intent to stay and physical presence

· Can’t have more than one but not always agreement by states as to domicile

· UPC solution:

· Home state bars courts from admitting any will that has been admitted or pending

· This creates a “race to the courthouse”

· Will may choose which laws to apply

· Courts will not follow directions for statutory or policy interests (i.e. – not allow getting around forced share)

· State Death Taxes

· May be liable for in multiple states

· No control difficulty with this – no requirement of consistency (e.g. may have only one domicile, but have to pay multiple state death taxes)

· Planning for multi-jurisidictional clients

· Pick a jurisdiction!!

· Get license in jurisdiction, vote here, evidence that life is THERE

· Sell residence elsewhere – DON’T CALL MORE THAN ONE PLACE HOME

· Tell people where you consider home

· Ultimate question is mind and butt test – everything else is just evidence

· Ancillary Administration

· More of a problem

· Texas bank v. NM Bank (5th Circuit)

· Texas property to Texas bank and NM property to NM bank

· Texas company rich and important

· Can’t have two estates running
· Probate is a mess

· Court says domiciled in NM – then NM has right to probate

· Texas may run ancillary probate on a parallel track with NM

· Purpose:

· Every state can administer assets within jurisdiction for local creditors

· Then transfer net to primary state to distribute under its laws

· Protect local creditors and convenience for settling their claims, excess goes to primary

· UPC:

· Spoils for local bar – get around by giving notice that X is personal representative (letters of testamentary) and all property goes to them

· Open to suit in other states but eliminates ancillary administration

· Texas §95

· (a) – foreign will may be probated

· (b) – by recording

· Not as easy as UPC but if only have property – filed papers from domicile and OK

· Real property and land:

· States are most protective of these – almost always have to have ancillary probate

· UPC and Texas-like states not as big a problem

· TPP (?!?) not as big a problem – try to extract what you can and don’t assume stuck with ancillary probate – attempt to get it out

· Inter vivos trust keeps land out of probate and beats ancillary probate

· Validity of the Will

· Probate v. construction

· Probate – judge declares paper = will

· Title-accommodating, not interest-creating

· Allows will to be used as evidence of title

· Proves title but doesn’t make you the owner

· Moment someone dies, title passes to the right person, even if takes system longer to determine who that is

· Texas §37 – passes immediately at death (includes title to personal property, which is unique)

· ALL PROPERTY PASSES IMMEDIATELY

· Executor still has right to play with property until estate is settled

· May sell, etc. to fulfill creditors claims

· Texas §73 – period for probate

· Four years but can screw self because someone else could file intestate action and sell with Eckland result

· Construction – subsequent will interpretation

· Hausen

· Partition action - ( wants to carve property, probate hasn’t occurred yet

· ( claiming doesn’t own yet

· Court says may establish ownership rights before probate

· Eckland – partition

· Court – CAN get partition

· Intestate administration to BFP (()

· Devisee under nonprobated will may not act as property owner

· Devisee more than intestate takers but not more than BFP – horse is out and can’t get money back

· Sue intestate takers for money

· Beneficiary should get will to courthouse for probate

· Minimum Court Supervision

· Background – mania to avoid probate

· If do have to go through:

· Immediate distribution of certain property

· Small estates - §137 – affadavit swearing to X, Y, and Z and less than $50K (majority) then may avoid probate (gets lots of people out of probate)

· Statutory exception exists in most states

· §139 – order for no administration where value is greater than family allowance – no administration necessary

· §143 – summary proceeding

· Common form – no notice but anyone could contest for long time

· See pp. 632-3

· Solemn form – notify everyone – “speak now or forever hold your peace”

· Only way to undo decree is fraud, quick resolution

· Informal v. formal probate – pay for as much judicial intervention as desire

· Independent Administration

· §145 – put it in will but may also be able to have “will distributes” agree

· Finality of Probate Decrees

· Quick probate, then ambiguity then finally finality

· Allen:

· Good faith/bona fide purchaser

· Court said pay, so don’t have to do it again

· See Texas §188 and Eckland
· Statutes of Limitation on Probate – see n. 2, p. 639

· Texas §73 – four years

· Fraud, accident and mistake deny finality – see n. 3, p. 639

· Texas §93 – two years to contest after discovery of fraud or admission to probate

Fiduciary/Personal Representative:

· Naming

· Texas §77 (“dibs statute”)

· Disqualified persons - §78

· Intelligence level required?  Not according to Leland, n. 1, p. 641

· “Foreigners” – see n. 2, p. 641 and Texas §105A – reciprocity required for out of state

· Attorney designations not valid because PR should choose own representative/attorney – see n. 3, p. 642

· Bonding – see n. 4, p. 642 – not really required anymore (including in Texas - §195)

· Should not always waive bond – depends on fiduciary

· Compensation

· Minimum fee schedules – n. 1, p. 643

· Determining the fee – n. 2, p. 643

· Lawyers fees – n. 5, p. 643

· “Double dipping”/dual roles – n. 6, p. 643-4

· Cost of administration of estate is deductible against estate and gift tax (required if more than $675K now) – see n. 7, p. 643

· “Reasonable compensation” v. fee schedule

· Paid 5% of value executor receives and pays – 5% aggregate cap – Texas §241

· True regressive tax because easier/cheaper for large estates

· Also allowed expense reimbursement - §242

· Prop §114.061 – “reasonable compensation” for trustees

· Factors for “reasonable compensation” – see n. 5, p. 644

· Removal of Fiduciary

· Texas §222

· Without notice - §222a

· With notice - §222b:

· Embezzled

· Didn’t account to beneficiaries

· Disobey court

· Mismanagement – what’s this?!

· Incompetent, jail

· No settlement within three years

· Resignation

· Texas §221

· Must request and provide accounting

· Inventory

· Note 1, p. 645-6

· Fiduciary must pull together estate within 3 months because:

· Serves as basis for final accounts

· Inform beneficiaries and creditors what’s there

· Fiduciary off on right foot

· Therapeutic - ?!

· Texas §250

· Must be completed in 90 days

· Full and detailed in one instrument

· See also §§251, 256, 258

· Creditors

· Notice normally received (Pope, n. 5, p. 648)

· See also Texas §§294, 298

· §298a says only when notice is given under §294d can you get a non claim statute application of §298a 

· Post-death creditors

· Onaman (MA)

· Not required to get highest price for anything

· Personally liable for contractual duties

· Traditional position

· Vance (AK)

· Executor not personally liable – estate is liable

· New cutting edge approach

· Question is who should run the risk of insolvency?

· MA - ( bears burden

· AK - ( bears burden

· But may also mean estate runs risk of insolvent executor

· This is the problem

· Which system is better?

· AK rule follows tort economic loss system but leaves heirs less protected of you also waived bond

· However, (/estate will have deep pockets

· See Texas Prop §114.083d (personally liable for torts) BUT see §114.062a1 requires estate to reimburse/exonerate executor and §114.062a2, 3 which make misconduct actionable

· In many cases estate has to hold trustee liable and more like MA?  BUT see §114.083a which allows to recover from trust

· Interim position: Can sue trust if trustee would be reimbursed by estate anyway

· Contracts:

· Texas Prop §114.084 – within trustees power, direct lawsuit possible – direction against estate

· If anyone is going to sue trust, must give actual notice to beneficiaries – Prop §115.015

· Winding up Business

· Ask court for advice about what to do – breach or perform?

· How decide?

· Also have to find ALL assets because responsible for stopping losses

· If run business violating liquidating duties and if wind down, violating asset collecting responsibility – see Texas §238

Fiduciaries and Beneficiaries:

· Fiduciary Duty of Impartiality
· Stillman

· Seems trustee can make decision (see p. 659) but court says invade principal

· Because absolute discretion not consistent with rest of elaborate structure

· How to prevent this suit in future?  See p. 663 of opinion

· Trustees not fired because good faith and doing “good job of enhancing value”

· Make sure any trustees you represent work on investments and will help not to be sued

· Tax exempt bonds are 1/3 of portfolio and want that increased so smaller income tax bill from trust – see p. 459

· Duty of Loyalty

· See Texas Prop §113.051

· Duty to keep accounts, minimize taxes, care and skill etc.

· Other duties, see p. 665

· “Prohibition on self-dealing”

· No buying, selling, dealing with trust AT ALL EVER unless you’re asking judge to get your fee

· This includes indirect offenses as well

· Rothko

· Standing based on restriction to charity statute – now repealed, ( case would not have arisen BUT FOR statute

· Executors sold for way under value and gave 50% commission for additional painting

· Problem with COI – executor selling to his company – status seeker and liquidates own art collection

· Another executor makes K with gallery to increase his own status

· Last executor is just stupid – but liable for 6.4 million anyway!

· Texas Prop §§113.051-113.056

· See also co-trustee statute – Texas Prop §114.006

· Ledbetter

· Why couldn’t make merger decision?

· Didn’t stop from barriers to hostile takeover

· Trustee retires, so try not to have ??

· Exculpatory language – see §113.059

· Settlor can remove duties from trustee

· §113.059b – no exculpation for corporate trustee for things in §113.052 and §113.053

· See n. 5, p. 684 – could call this exculpatory

· Can also have implied self-dealing

· Prudent Investor Rule

· Versus the Prudent Person Rule (which is):

· Gentrified notion

· Upper middle class

· Statutory list v. prudent person rule

· Restatement, UPC, ERISA – all prudent person rule – problems:

· Speculation rule – hard to define and discourages people from investing

· Harvard College:

· Reasonableness and prudence NOT perfection – see Prop §113.056

· Income and safety

· Misapplied by:

· Saying some activities are per se “speculation” (forbidden by UPIA §2e)

· ( attorneys can attack on asset by asset basis (forbidden by UPIA §2b)

· This creates conservative investing

· Uniform Prudent Investors Act (UPIA)

· Texas and about 9 other states still have not signed on

· Ascher likes the “overall portfolio growth” standard in here

· To counteract misapplications above

· Ascher thinks we’re back to Harvard College
· See Texas Prop §113.056 – seems to remove “per se speculation” and removes asset by asset attack

· Retention of securities

· Note 1, p. 688

· Decline in value on original investments

· See Prop §113.003 which seems to say can do anything with original investments – see also §113.056c

· Write this into will if want to protect in Texas – strange law

· Diversification

· Must diversify portfolio

· Jones

· Actual damages plus interest are damages measure

· But should it have been appreciation measure?

· Ascher thinks eventually will be appreciate damages

· Problems:

· Didn’t diversify

· Didn’t follow internal procedures

· Didn’t keep in mind widow’s needs

· No diversification wrt original assets in Texas - §113.003

· Nor wrt to other ones - §113.056c

· Must diversify with Restatement 3rd 

· Mayo

· Conservation of trust property

· Judge says ignore grantor and what he says and invest in stocks, etal.

· Cf n. 1, p. 704

· Prop §112.031

· Pulitzer – p/ 705 in Langbein article – which says trust FBO beneficiary NOT trustee

· Couldn’t anticipate newspaper would lose money

· Langbein says ignore all economic restrictions in rules

· But I want to be able to leave farm in trust and not allow sale!!

· Duty to Treat Beneficiaries Impartially

· See n. 1, 2, p. 713 – tension between beneficiaries/remaindermen (income v. growth)

· See n. 3, p. 715 re: taxes and fiduciary duties

· Dennis

· Trustee violated duty of impartiality

· Fiduciaries can choose not to take on property in trust (e.g. take liquid assets and reject land)

· Duty With Respect to Delegation

· Kaufman – p. 716

· Personal liability for full value of delegation problems

· Negligent supervision liability

· Don’t give attorney POA

· Can delegate but must supervise and choose wisely

· See Langbein – “reversing non-delegation” – must delegate if no expertise, n. 2, p. 218

· Prop §113.018 says ok to delegate and §113.060 – investment delegation

· Duty to Avoid Commingling/Duty to Earmark

· Re-register stuff as “x, trustee under trust B” to earmark

· Why?  Three fears:

· Deliberate changes to who owns what (selective memory)

· Creditors get trust property

· Trustee will die and we want a paper trail

· Liability for damages as a result of not earmarking only (e.g. don’t penalize for market failure)

· See n. 1, p. 719 – common trust fund – small trusts invested as 1 – Prop §113.057

· Multiple Fiduciaries

· Traditionally required unanimity (v. co-executors)

· Restatement 3rd moving away from this

· Texas §114.006

· Expertise

· Must use it if you have it

· Not sure if Texas says this but §113.059 says settlor can’t relieve corporate trustee of duty

· Consent/Ratification

· Beneficiary must know everything

· Must have written consent of ALL beneficiaries

· See §114.005a, b (writing)

· See §114.032b (revocable), c (kids), d 

· §114.032e – can’t use to terminate trust

· Advice of Counsel

· Not definitive and just finding of good faith

· Exculpatory Clauses

· Strictly construed/not favorable

· Texas §113.059 approves except for some corporate fiduciaries

· Court Approval

· Judge signs approval and its ok

Principal and Income

· Remainder v. income beneficiaries

· Texas §113.103bi

· Subject to trust expenses

· Charge estate tax to principal - §113.111b6

· Income tax goes against income - §113.111a7

· §113.111a6 – you can decide to get your fees from either

· §113.111a, b – income v. principal designations

· All this stuff is really important

· Uniform Principal and Income Act (1931 and 1962) has been very successful

· Tait

· Hurting corpus by giving an income to beneficiary and not ever adding to principal

· Texas §113.103c3 says the same thing

· 6% rule – n. 2, p. 728

· Englund

· Did TA grant trustee authority to divide principal and income?  NO – just to resolve ambiguous situations

· Almost always how these cases come out

· What you invest in doesn’t matter for prudent investor but it does for income v. principal

· See n. 1, 2, p. 733 – Uniform Principal and Income Act - §§103, 104

· This is default law and trustee can adjust

· Three requirements under the UPIA:

· Prudent investor law complied with

· Mandatory income trust

· Violated duty of impartiality?  Must be able to be charged with partiality (§103b)

· 4% Unitrust – income beneficiary gets 4% each year and trust revaluation (NY and PA are considering this)

· Why 4% when current CD interest rate is 6%?  Then taking 2% from beneficiary and giving to remaindermen

· But remaindermen normally stolen FROM

· Take into account fees and expenses?

· Should the goal be income not the remainder because income normally to kids/spouse

· Can change percentage

· Can signify that income/remaindermen are more important and trustee should focus on one or other OR

· Could create discretionary trust – n. 3, p. 735

· Accounting

· Allow waiver

· Surcharge – personal liability for difference

· Res judicata if not appealed but must include everything or be liable – drown them in paperwork

Future Interests:

· Rule Against Perpetuities (RAP)

· Divided chronological ownership creates “future interest”

· Present right to future enjoyment/possession

· Vesting

· Tricky

· NOT vested until:

· ALL participants and

· Your share are determined

· Contingent remainder v. remainder subject to complete defeasance

· Based on formalistic approach and language
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